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"GROUNDS UPON WHICH A BANK CAN REFUSE PAY- 
MENT OF CERTIFIED CHECKS." 



An article bearing the above caption appears in the January 
number of the Virginia Law Register (Vol. 5, N. S., p. 682) 
reproduced from th« "Creditmen's Bulletin." The title recalls 
the story concerning the schoolboy's composition upon the 
snakes of Ireland, for there are substantially no grounds upon 
which a bank can refuse to a holder payment of checks of a de- 
positor drawn upon and certified by it — and expect to have its 
defense to an action by the holder sustained by the courts. 

The article itself shows this and, therefore, the dominant 
thought in the mind of one concluding its perusal is, Why was 
it written — certainly, with such a title? The only excuse may 
consist in the fact that it was prepared for a tradesmen's jour- 
nal and not a lawyer's magazine, in the former of which the 
elaborate setting forth and emphasizing of elementary proposi- 
tions and legal truisms is perhaps pardonable. 

No good purpose, however, is really subserved by treaties of 
this kind, long or short. On the contrary, their tendency is to 
make the inexpert rub his eyes and exclaim, "Aha! a new dis- 
covery by a legal Columbus! A certified check is not always a 
certified check. A contract is not always a contract. Give me 
exceptions rather than rules — the twilight zone for me." 

In all seriousness, legal discussions like that above indicated 
are at once valueless and dangerous and should be duly branded 
as such under the provisions of the pure ( Mental J Food Act 
of Congress, which is, or ought to be, in such case made and 
provided. In other words, no one, it is submitted, is even ap- 
proximately justified in ringing an alarm bell at midnight con- 
cerning an important and thoroughly established doctrine of 
law, like that of the integrity of a certified check, and, when 
bankers and lawyers rush out, perhaps only half -clad, and in- 
quire where the fire is, in replying either that the fire is out or 
that there was a false alarm. 

It is rather difficult to decide to which of these last class.es 
this article in the "Creditman's Bulletin" is to be assigned. 
Perhaps, more correctly, to the latter — for the suggestion that 
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a bank which has duly certified the genuine check of a deposi- 
tor will be heard for a moment to allege — note the language — 
whether in an action at law against it either by the payee or by 
a holder in due course that, had the check not been certified, 
payment could have been stopped and collection of the debt re- 
sisted by the drawer because of fraud or other defense per- 
sonal to the parties to the original transaction, is substantially 
a false alarm. 

The contributor to the Bulletin frankly admits the correctness 
of the larger part of the prop sition embodied in the preceding 
paragraph, for he concludes as follows : 

"* * * If the bank does refuse payment of its certified 
checks the question of course is, 'What defenses are open 
to it?' At present the answer seems to be that as to the 
class of cases in which the bank certifies for the payee it 
has no defense which does not go to the actuality of con- 
tracts, but that in the other class of cases the rule is un- 
certain and, in some jurisdictions, the bank might be per- 
mitted to plead any defense which was available to the 
maker," 

Such a caption as that of the article in question and such a con- 
clusion might well be followed with the words "Quod non erat 
demon strantum." It is admitted that as to cases in which the 
bank certifies for the payee, it has no defense, but in the other 
class, the "rule" is "uncertain" and "in some jurisdictions" the 
bank "might" be permitted to plead a defense available to the 
maker . 

Yet, confessedly, not one decided case is cited to show "the 
uncertainty of the rule" in the second class of cases — the class 
in which the "might be" was held to be more than a possibility. 
The only case which even squints. in that direction is seen to be 
a moot deliverance by a New Jersey court. This is balancing a 
pyramid upon its apex, indeed. 

Any extended affirmative statement here of the law in point 
would be obnoxious -to one of the grounds of criticism of the 
article in the Bulletin, namely, that it is unnecessary. The law 
is simple, clear and uniform and holds a certifying bank to a 
rigid measure of responsibility for its contract. Just there is 
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perhaps the point at which the contributor to the Bulletin be- 
came confused, for the holder of a certified check may disre- 
gard altogether the drawer and maintain an action against the 
acceptor alone, the bank. Again, a distinction upon which 
stress is laid by the Bulletin article and which is the cause of 
the obiter deliverance of the New Jersey court will be seen 
upon examination not to have any practical weight — that is, as 
to whether the check was certified at the request of the maker 
or at that of the payee. For, first, this can be material only as 
between those two — e. g., in the event of the insolvency of the 
bank, and, second, the payee can readily transfer the check for 
value to a person without knowledge of the transaction between 
him and the drawer, whereupon the distinction must automati- 
cally disappear. 

The. only possible method available to a drawer to obtain re- 
lief, after delivering to payee a check which either (a) the 
drawer or (b) the payee has caused to be certified, is conceived 
to be, not to await an action at law by the payee or his trans- 
feree against the bank, but to file a bill in equity against the 
payee and the bank, praying that the former be restrained from 
transferring the check and the bank from paying it to him. The 
value of such a method, however, depends upon the drawer's 
ability to stop the transfer, for should a transfer for value have 
been made, it is safe to say that no relief whatever would be 
granted. 

It goes without saying that fraud will avoid the most solemn 
transactions — wills, deeds and judgments, as well as certified 
checks. But equitable relief against fraud is always predicted 
upon knowledge, actual or constructive, and knowedge by the 
payee of a negotiable instrument of an infirmity in the instru- 
ment is not imputable to a holder in due course. The substan- 
tive law of the question here is well expressed in the quotation 
in the Bulletin article from 1 Morse on Banks and Banking, 
section 414: 

"After certification is complete, the bank is bound as a di- 
rect and original promissor to the payee ; it and he are par- 
ties to a new contract upon which he has his right of ac- 
tion directly against the bank, without any regard whatso- 
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ever to its relations with the depositor or the state of the 
drawer's account either at the time of, or at any time after 
the acceptance." 

The Bulletin writer blinks the 999 cases which have been ad- 
judicated under the law as thus expressed and has apparently 
become engrossed and fascinated in speculating to the extent of 
several pages with the one case which he has failed to show 
has ever arisen — much less been adjudicated — in accordance 
with his fears. 

A more extended and very practical presentation of the vary- 
ing features of the same substantive law is given in 2 Michie's 
Banks and Banking, page 1171 et seq. The case of Merchants 
Bank v. State Bank, 10 Wall. 604, is also cited in the Bulletin 
article and a valuable summary of the law in point is quoted. 
It is to be regretted that the writer of that article did not in- 
clude in his quotation the following weighty words of Mr. Jus- 
tice Swayne, to the concluding sentence of which especial atten- 
tion is invited : 

"All the authorities, both English and American, hold that 
a check may be accepted, though acceptance is not usual. 
By the law merchant of this country, the certificate of the 
bank that a check is good is equivalent to acceptance. It 
implies that the check is drawn upon sufficient funds in 
the hands of the drawee, that they have been set apart for 
its satisfaction, and that they shall be so applied whenever 
the check is presented for payment. It is an undertaking 
that the check is good then, and shall continue good, and 
this agreement is as binding on the bank as its notes of cir- 
culation, a certificate of de-posit payable to the order of the 
depositor, or any other obligation it can assume. The ob- 
ject of certifying a check, as regards both parties, is to en- 
able the holder to use it as money. The transferee takes it 
with the same readiness and sense of security that he would 
take the note of the bank. It is available also to him for all 
the purposes of money. Thus it continues to perform its 
important functions until in the course of business it goes 
back to the bank for redemption, and is extinguished by 
payment. It can not be doubted that the certifying bank 
intended these consequences, and it is liable accordingly. 
To hold otherwise would render these important securities 
only a snare and a delusion. A bank incurs no greater risk 
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in certifying a check than in giving a certificate of deposit. 
In well-regulated banks the practice is at once to charge the 
check to the account of the drawer, to credit it in a certified 
check account, and, when the check is paid, to debit that 
account with the amount. Nothing can be simpler or safer 
than this process. 

"The practice of certifying checks has grown out of the busi- 
ness of the country. They enable the holder to convey 
the amount specified with safety. They enable persons 
not well acquainted to deal promptly with each other, and 
they avoid the delay and risk of receiving, counting and 
passing from hand to hand large sums of money. It is 
computed by a competent authority, that the average daily 
amount of such checks in use in the city of Xew York 
throughout the year, is not less than one hundred million of 
dollars. We could hardly inflict a severer blow upon 
the commerce and business of the country than by throw-, 
ing a dnubt upon their validity." 

George Bryan. 

Richmond, Va. 

Editors Note. 

The paper in our January number which is commented upon in 
the above article has since been reprinted from the Law Register 
in the American Law Review (January-February number, vol. L.1V, 
No. 1), and had already appeared in the American Legal News. We 
consider its publication well worth while not so much for its own 
intrinsic value but as a means of bringing forth a discussion of the 
subject by so well known an authority as Mr. Bryan. 



